INTRODUCTION
United States Supreme Court Justice Antonin Scalia has become an important figure in American constitutional law. Over the past five years, he has worked significant changes in our legal landscape. He has argued-with a good deal of success-for a markedly different view of the Supreme Court's power to assure "substantive due process."' He has convinced his colleagues to dramatically curb the reach of the Free Exercise Clause.' He has pushed for a major alteration in the Court's Commerce Clause analysis 3 and reined in aspects of the commercial speech doctrine. 4 Last Term, in the hate speech case from Minnesota, he introduced what may prove to be a significantly altered approach to free speech jurisprudence. 5 His powerful minority opinions in abortion, 6 desegregation, 7 and separation of powers' cases may achieve broader influence in time.
Not surprisingly, Justice Scalia's federal courts opinions have received less attention, but here, too, his efforts have been substantial. He has altered the breadth of federal common law, 9 rejected the Court's broad implied cause of action doctrine, l° developed a narrowed view of pendent jurisdiction, 1 ' advocated further restrictions on habeas corpus, 12 and won over several colleagues to his vision of the Eleventh Amendment. 3 Yet, Justice Scalia's most important opinion in federal courts law is his most recent one-last summer's decision in Lujan v. Defenders of Wildlife. 4 This ruling, in my view, will mark a transformation in the law of standing-the law of "judicial control of public officers." 15 Building upon his prior academic writings 16 and opinions as both a Justice 7 and a federal appellate court judge, 8 Scalia concluded for the Defenders majority-without apparent embarrassment-that "legislatively pronounced" "public rights" cannot provide the basis for standing in the federal courts unless they coincide with the Justices' views of discrete, concrete, and tangible injury. 9 The decision is difficult to square with the language and history of Article III, with the injury requirement itself, with more modest visions of judicial power, and with timehonored notions of public law litigation. It is, therefore, worthy of some exploration and even some criticism. In this brief Article, I will attempt to provide a measure of each.
I. LUJAN V. DEFENDERS OF WILDLIFE
The Endangered Species Act (the Act) requires the Secretary of the Interior to initiate consultation processes when federally funded projects or agency actions threaten the continued existence of any endangered plant or animal species. In 1986, the Department of the Interior revised its regulations, reinterpreting the statute to require consultation only for actions taken in the United States or on the high seas. 2 ' Defenders involved a challenge to this more geographically restricted rule.
The plaintiff, an environmental group, sought standing pursuant to several theories. At least two group members identified federally funded foreign projects that threatened endangered species of particular interest to them. One alleged that she had trav- Justice Scalia, writing for the Court, easily concluded that these allegations fell short of the "imminent injury" required for standing. 24 The affiants' profession of an intent to return to the places they had visited before, without "concrete plans" or "any specification," was-jurisdictionally speaking-"simply not enough." ' "'[S]ome day' intentions," Scalia wrote, "do not support a finding of. . . 'actual or imminent' injury that our cases require. ' [Vol. 42:1141 Unwilling to stop there, Justice Scalia also determined that the plaintiff failed to meet the redressability standard. Its shortcomings were twofold. First, the plaintiff had sued the Secretary of the Interior, not the agencies providing funding for the contested projects. If the Secretary were ordered to revise the disputed regulation to require consultation, it was "very much an open question" whether other agencies would be "bound" to comply. 27 Second, the Court indicated that federal agencies typically supplied only a "fraction" of the funding for foreign projects-ten percent in the case of the Mahaweli Project.' Accordingly, the plaintiff had produced nothing "to indicate that the projects ... named will either be suspended, or do less harm ... if that fraction is eliminated." 29 These harsh sorts of injury and redressability" determinations, as I will discuss below, are debilitating to much public law litigation which is, by nature, predictive, probabilistic, and policybased. They also appear to begrudge the policies of the Act. Whatever else may be said of the Court's standing determination in Defenders, however, it was not surprising. In the past fifteen years, the Court repeatedly has applied the injury, causation, and injury as users of a "contiguous ecosystem." Id. at 2139. The Court found that this argument was inconsistent with National Wildlife's requirement that environmental plaintiffs "must use the area affected by the challenged activity and not an area roughly 'in the vicinity' of it." Id. (quoting National Wildlife, 497 U.S. at 887-89). Plaintiffs also claimed standing under an "animal nexus" theory, arguing that anyone who has an interest in studying or seeing endangered animals "anywhere on the globe" has standing. Id. Justice Scalia dismissed this claim as "beyond all reason." Id.
27. Id. at 2140. 28. Id. at 2142.
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Id. The Court concluded that since funding is frequently only partial, the loss of any funding is not a large enough incentive to guarantee that agencies would make changes to protect species. Justice Scalia may be skeptical about the relationship between funding and behavior, but the Endangered Species Act does not seem to be. See 16 U.S.C. § 1535(d) (1988) .
30. The Defenders opinion employs unreasonably demanding redressability standards. It is possible, of course, that other government agencies would not consider themselves "bound" by a regulation that demanded consultation, but surely consultation would be highly likely if such a change in regulations occurred. This demand for certainty about the success of remedies is inconsistent with the Supreme Court's decision to hear other cases. For example, in United States v. Nixon, 418 U.S. 683 (1974), the Court could not have been any more certain that President Nixon would have complied with an order to release the White House tapes than the Defenders Court was certain that other agencies would comply with a directive of the Secretary of the Interior. Despite this uncertainty, the Court heard Nixon.
redressability standards with skepticism and even recalcitrance. The Court has tightly cabined injury, 3 ' employed causation to reject apparent congressional policies, 32 and interpreted redressability to demand near certainty in remedial success. 3 Justice Scalia's next step in Defenders, however, was new. Despite the "thin" nature of the plaintiff's traditional injury claims in Defenders, the U.S. Court of Appeals for the Eighth Circuit granted standing based upon the provisions of the Endangered Species Act.' The statute, after all, makes clear that "any person may commence a civil suit on his own behalf ... to enjoin...
[the] violation of any.., provision of [the Act]. '35 The district courts also are empowered to "enforce any provision" or "order the Secretary to perform [any] duty" prescribed by the statute. 3 6 The lower court characterized interagency consultation, which is required by section 7, as a legally cognizable "procedural right." 37 Since Congress can clearly create new legal interests, the violation of which constitutes injury in fact, the court of appeals inferred that standing was appropriate.
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See, e.g., Warth v. Seldin, 422 U.S. 490 (1975) (rejecting exclusionary zoning challenge for lack of standing). In Warth, the Court narrowly characterized the plaintiff's injury claim as actually obtaining housing, rather than as a broader interest being given the opportunity to obtain housing (which would have been redressable). Id. at 502-08. The Court also refused to consider the plaintiff's alleged "interests in interracial association" as capable of sustaining "injury in fact. [Vol. 42:1141 Justice Scalia characterized the Eighth Circuit's holding as "remarkable." ' The court based standing upon the mere congressional conferral upon "all persons of an abstract, self-contained, non-instrumental 'right."' 39 As in the Court's generalized grievance cases, the interests asserted were "plainly undifferentiated and common to all members of the public." 4 Those cases, of course, involved violations of procedures set forth in the Constitution. There is, however, Scalia suggested, "absolutely no basis for making the Article III inquiry turn on the source of the asserted right., 41 If the courts were to "ignor[e]," at the "invitation of Congress," the "concrete injury requirement," they would violate the case or controversy requirement just as surely as if they had granted standing without a constitutional, common law, or statutory basis. 42 Although Congress may broaden the categories of "de facto injuries, 43 that are judicially cognizable, it may not completely abandon the injury requirement. Accordingly, the plaintiff's challenge was dismissed.
Defenders ute sought to bestow standing upon a potential plaintiff, such a grant of jurisdiction violated the strictures of the case or controversy requirement. A clear statutory expression of authority-to "any person"-fell before the notoriously amorphous demand for a constitutional "case." To be sure, the Court has long held that the congressional power to create standing was, at least in theory, subject to the limitations of Article III." Paradoxically, however, the Court had consistently accepted intangible and widely shared statutory injuries as the basis for jurisdiction' and has asserted that the "injury required by Article III may exist solely by virtue of statutes creating legal rights, the invasion of which creates standing." ' 47 Justice Scalia ruled, however, that the Act's broadbased standing scheme relied on injuries that simply do not pass constitutional muster.
If the Defenders holding is new to Article III jurisprudence, it is certainly not new to Justice Scalia. In a much noted 1983 lecture published in the Suffolk University Law Review, then-judge Scalia argued that liberalized modem standing law had resulted in the "ovejudicialization of the processes of [American] governance." Accordingly, he urged, the distinct and palpable injury standard should be used not only to limit the justiciability of generalized constitutional claims, but also to curb the power of Congress to grant standing. would later appear as authority in the Defenders opinion, 52 Scalia concluded that the "core" requirement of particularized harm should provide a consistent limitation "upon the congressional power to confer standing. 5 3 While he remained a member of the U.S. Court of Appeals for the District of Columbia Circuit, Scalia could set forth his theory only in dissent; 54 in Defenders, he carried the day in our highest tribunal. As I will argue below, he may have significantly, and without justification, altered the law of standing in the process.
II. STATUTORY STANDING AND THE CASE OR CONTROVERSY REQUIREMENT
The Endangered Species Act sets up a scheme of interagency consultation designed to "provide a means whereby the ecosystems upon which endangered species . . . depend may be conserved ... ."' The Act overtly fosters a "policy of Congress that all Federal departments and agencies shall seek to conserve endangered species . . ,5" To guarantee compliance, the statute indicates that "any person may commence a civil suit on his own behalf," to "enforce any.., provision ... or to order the Secretary to perform [a] duty" set forth in the Act. 57 According to the Court in Defenders, there were at least two problems with the plaintiff's attempts to secure statutory standing. First, the asserted denial of "consultation" was not a "concrete" injury. It was, rather, a "procedural" interest which Justice Scalia characterized as "abstract, self-contained, [and] SCALIA AND STANDING tal." ' 5 ' The Defenders majority clearly concluded that the plaintiffs asserted statutory interests did not constitute a basis for real, solid, concrete harms.
The second deficiency announced was that the plaintiff's injuries were not "distinct." As in the constitutional generalized grievance cases, 5 9 the plaintiff sought relief that "no more directly and tangibly benefits [it] than it does the public at large." ' Because, quoting Marbury, "[tihe province of the court is, solely, to decide on the rights of individuals," 6 1 entertaining the plaintiff's claims would be "discarding a principle fundamental to the separate and distinct constitutional role" of the courts. 62 Additionally 67 The Article III framework which the Court relied on in Defenders to limit the reach of statutory standing carries a number of both explicit and implicit assumptions. The first, drawing heavily upon a private rights litigation model, is the belief that individual injury is the "core" element, or "irreducible minimum"' of a 58. Lujan v. Defenders of Wildlife, 112 S. Ct. 2130 Ct. , 2143 Ct. (1992 . At the very least, the "non-instrumental" part of the Court's description is perplexing. It is not easy to conclude that Act's consultation procedures are not meant to accomplish something. constitutional case. Second, building upon that notion, Justice Scalia assumes that there exists an identifiable class of de facto injuries which constitute the appropriate outer limit of judicial cognizance. Third, the Defenders opinion concludes that the judiciary should play no role in the protection of shared or majority "rights" or "policies." Enforcement of the "public interest" is the job of the executive branch; allowing private citizens to pursue such "public rights" threatens our "common understandings" of judicial power.
III. INJURY AND ARTICLE III
The constitutional barrier to standing relied on in Defenders is Article III's "case or controversy" requirement. As has been much noted, the Framers gave almost no indication of what the phrase meant. Probably assuming some sort of general understanding of the power of the federal courts, James Madison referred only to the limitation that tribunals deal with matters of "a Judiciary nature., 69 Beyond this obviously circular assertion, the debates of the Constitutional Congress reveal little to assist modern constitutional interpretation. 70 John Jay, the first Chief Justice of the U.S. Supreme Court, refused to answer questions presented by Secretary of State Thomas Jefferson concerning the legality of treaties, because the questions were submitted "extrajudicially. ' '71 In addition, in 1792, the Supreme Court refused to play an administrative role in veterans' disability determinations which were "not judicial, nor directed to be performed judicially." ' . . a decided preponderance of American authority in favor of the doctrine that private persons may move for a mandamus to enforce a public duty" with "no interest other than such as belonged to others ....
).
suits and relator practice countenanced the assertion of judicial power without the existence of a direct personal stake in the controversy.' 2 More recently, Professor Caminker has explored the history of the related qui tam action in which a plaintiff is allowed to bring suit on behalf of the government with no interest in the controversy other than the "bounty" created by statute. Caminker demonstrates that qui tam suits have enjoyed a long and unmolested history in the United States.s In recent months, Cass Sunstein has plowed these same furrows extensively, even if not very originally, to conclude that "early English and American practices give no support to the view" that Article III demands injury.' Surely, the answer to Raoul Berger's historically based, titular question-"Is [Injury] a Constitutional Requirement? "-remains an emphatic "no." ' It is not surprising, then, that in 1968, one of the most respected jurists of the post-World War II era, John Marshall Harlan, would write that it is "clear that non-Hohfeldian plaintiffs as such are not constitutionally excluded from the federal courts. ' 6 Justice Scalia, perhaps surprisingly (but then perhaps not), ignored the scholarship of the history of Article III. Instead, he cavalierly stated that the injury requirement is an "irreducible constitutional minimum, ' a "principle fundamental," ' in which the plaintiffs have "no interest whatever in the controversy other than that given by the statute, have been in existence for hundreds of years in England, and in this country ever since the foundation of our Government" and the right to recover is given to the "first common informer who brings the action, although he has no interest in the matter whatever except as such informer"). "common understanding" ' 89 undergirding the exercise of judicial power. In the substantive constitutional law context, Justice Scalia has explained that traditions limiting the authority of the democratic branches of government may be discovered only by exploring "the most specific level at which [the] relevant tradition... can be identified." ' The reason for this closely cabined methodology is "to prevent generations from lightly casting aside important traditional values-not to enable [the] Court to invent new ones." 9 1 Apparently, it takes far less to justify limiting the power of Congress to control the jurisdiction of the federal courts than to justify casting aside cherished values. On occasion, "new" traditions find a ready judicial home.
In his widely noted essay on interpretation, The Rule of Law as a Law of Rules,' Justice Scalia advocated the framing of general rules designed to bind both government actors and the courts. There are necessary limits to this process, however, since "the difficulty of framing general rules" arises not merely from the inherent nature of the subject at issue, but from the imperfect scope of the materials that judges are permitted to consult.
Even where a particular area is quite susceptible of clear and definite rules, we judges cannot create them out of whole cloth, but must find some basis for them in the text that Congress or the Constitution has provided. 93
The Defenders opinion may not have been created from whole cloth, but the source of its fabric is at least mysterious. As Justice Scalia has said himself, "When one does not have a solid textual anchor or an established social norm from which to derive the general rule, its pronouncement appears uncomfortably like legisla- Whether right or wrong, the Supreme Court has rooted its Article IlI jurisprudence firmly in the soil-or perhaps the shifting sands-of the particularized injury standard. 5 Just as the opinion in Defenders emphasized the injury in fact requirement's status as the "core component" ' and "essential" ' aspect of the case or controversy standard, other recent decisions have characterized injury as the "bedrock" principle of modem standing law." There can be little doubt, therefore, as to the course the Court has chosen. As the Court should have recognized in Defenders, however, the injury standard is particularly ill-suited to provide a comprehensible barrier against the expansive use of statutory standing.
The reasons for the standard's weakness as a cabining tool lie in the nature of the injury determination itself. The injury in fact test was designed to simplify and liberalize the standing inquiry." Layman's injury-harm "in fact"-rather than legal or "lawyer's" injury, is the linchpin. This supposedly fact-based determination is meant to be made separately from the claim on the merits. As Justice Douglas recognized in Data Processing, "The 'legal interest' test goes to the merits. The question of standing is different."'°T hese twin goals of liberalization and objectivization, however, are too weighty a burden for the injury standard to carry. Analyzing injury is, quite literally, a problem of philosophical dimension. To illustrate, compare the harms associated with the Hindu doctrine of ahimsa 0 t and Nietzsche's claim that anything one Scalia claims to adhere "to a more or less originalist theory of construction." Id. at 1184. The Defenders opinion, however, makes no bow toward originalism. See generally Gene R. Nichol, Jr., Bork's Dilemma, 76 VA. L. REV. 337 (1990) (arguing that one of the main problems with originalist constitutional theory is that its proponents relentlessly refuse to apply it in a consistent fashion). Why is it that economic and aesthetic injuries are legally cognizable, whereas harms to a potential plaintiff's interest in, for example, racial segregation or in remaining in the country undetected as an illegal alien are not? The reason, of course, is that the injury determination necessarily entails an exploration of what we wish to recognize as harm. From its earliest applications of the legal interest test, the Court has given hints that it understood the complexity of its venture, concluding in Sierra Club v. Morton 03 that the standard "requires ... injury to a cognizable interest."" 4 "Cognizable," in this sense, is an obviously loaded term. As Joseph Vining has written, "in the very recognition of a 'person' who is 'harmed' courts ... cap the formulation of a value . . . , confirm it in our language and our thought, and permit a ... search for its realization to begin.
See generally
Examples of courts' reliance on their values in determining whether a party has standing appear regularly. 6 complained that the allegedly exclusionary zoning ordinances challenged prevented them, as residents of a particular community, from enjoying "the benefits of living in a racially and ethnically integrated community."' 1 7 The Court concluded that, even if true, this lost interest did not constitute injury."° Similarly, in Roe v. Wade," the Court denied standing to challenge Texas's restrictive abortion statute to a married couple who had been warned by physicians against both childbirth and the use of certain contraceptives." Assuming that the couple's asserted deprivation of "marital happiness" was a euphemism for loss of sexual freedom and intimacy, the Court concluded that such a loss did not constitute Article III injury."' Somehow, the Court deems these sorts of interests too ethereal or utopian (or whatever) to sustain judicial power. Occasionally, however, the Court has rejected a proffered interest more overtly. This "methodology" poses two difficulties for the analysis of statutory standing. First, as the Court itself has long recognized," 2 Congress creates legal interests-it does so every day, in myriad ways, for a huge variety of reasons and to benefit a wide array of persons. Creating legal interests, in fact, is what Congress does for a living. When those interests, having been brought into existence, are threatened or transgressed, the conclusion that the interest-holder has been injured is unavoidable. As an initial matter, therefore, it is very hard to see how a statutory grant of standing can be obliterated through the use of an injury calculus, and it is difficult to perceive a justifiable constitutional limitation on the sorts of interests Congress might create. That is why, until Defenders, if a plaintiff came within the terms of a statutory grant of standing, the injury in fact test was deemed to have been satisfied.
Second, the determination of injury, as I and others have suggested,' 2 ' is amorphous, complex, and value-laden. If Congress chooses to create a legally cognizable interest, the Court would seem to have little basis, and even less authority, to disregard that legislative choice. In my view, this is what Justice Stevens had in mind in Defenders when he argued that the majority opinion served to "demean"'" the interests Congress had tried to protect in the Endangered Species Act. By imposing a judicially created injury standard upon the authority of Congress to grant jurisdiction-a standard which, on its own, can have no ascertainable 
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meaning-the power of the Court is significantly enhanced, not diminished." The difficulties presented by using injury to limit statutory standing are reflected in Justice Scalia's explanation of the deficiencies-in the Defenders plaintiff's jurisdictional claims. Prior expansive statutory standing cases like Trafficante and Havens Realty" had recognized de facto injuries that Scalia claimed were "inadequate in law" until rendered judicially cognizable through statutory enactment. 26 The assumption is, therefore, that there exists a universe of de facto injuries that makes up the outer boundaries of potential federal jurisdiction. If Congress chooses to recognize these sorts of interests as bases for standing, Article III is not compromised. If, however, Congress attempts-as it seemingly did through the Endangered Species Act-to reach beyond this pool, the case or controversy requirement poses an insurmountable barrier.
First, and curiously, the Scalia framework concedes that the dichotomy between de facto and "legally cognizable" injuries poses great difficulty for existing standing law. If there are de facto injuries which are not legally cognizable, why is that so? I would assume that by definition, the harms asserted do not fail the injury in fact test. It also cannot be because the injuries are "indirect" or "intangible," though these are the sorts of labels the Court usually employs. Rather, it is because, at least when standing is not based on a statutory or constitutional interest, the determination of injury is a normative enterprise.
Second, and perhaps more fundamentally, Justice Scalia's category of de facto injuries lacks characteristics that distinguish such injuries from harms that are not de facto injuries. he province of the court is, solely, to decide on the rights of individuals,"'" but today, the federal courts regularly entertain lawsuits based upon "intangible" and "generalized" claims such as concern for the snail-darter; or saving the whale; 130 or the mathematical "dilution"-based on population, race, or politics1--of the power of the vote; or the "separationist" anxieties created by the federal government contributing to the salaries of Catholic school teachers;M or a plaintiff's representational interest in pursuing a claim for members of a class. 3 Almost contemporaneous with the Defenders decision, the Supreme Court concluded that the mere "perception" of unfairness in-the criminal system"3 and the unthreatened specter of reduction in property value 37 constitute injury in fact. The list of "non-individualized, non-concrete actions" (if such things exist outside the Article III context) is a long one." 3 As Professor Monaghan has recognized, "many rights may be held in common as well as in gross.""3 Many of the modern federalism and sep- aration of powers cases are not disputes over individual rights in Marbury's sense." More importantly, if all of these cases represent de facto injuries, as Justice Scalia uses the term, then surely the concept does not mean very much; perhaps, it does not mean anything at all. More likely, the statement that a plaintiff is injured is a normative one based on factors extraneous to the measurement of harm.
Put that way, a court is on quite shaky ground when it disagrees with a congressional assertion of standing.
V. LIMITING CONGRESS THROUGH THE INJURY REQUIREMENT
I have argued above that the injury in fact standard is incapable of providing a comprehensible and ingenuous limitation on the power of Congress to grant standing. The injury determination is, necessarily, value-laden--drawing upon both legal norms and social acceptance of the sorts of claims asserted. Yet, the uncontestable power of Congress to create legal interests capable of incursion, and the legislative branch's constitutional authority to regulate the jurisdiction of the federal courts, create an insurmountable set of barriers to the use of this malleable injury standard to cabin Congress. In my view, therefore, Justice Scalia and his colleagues inappropriately limited statutory standing in Defenders.
This claim, it should be said, is more limited than that made by Professor Cass Sunstein in response to Defenders."' Sunstein argues that the injury in fact standard inappropriately "defines modern public law by reference to common law principles." ' Accordingly, Sunstein advocates scrapping the standard that has served as our jurisdictional cornerstone for over two decades:
Whether an injury is cognizable ... should not depend on its familiarity or its common law pedigree; this approach [represents] a conspicuous reintroduction of Lochner-era notions of substan- Court should abandon the metaphysics of injury in fact. It should return to the question whether a cause of action has been conferred on the plaintiff.'"
There is much truth in Sunstein's claim. When used to thwart expressed congressional will, the injury test's dangers are real. In my view, however, these dangers should not deny injury in fact's "metaphysics" a place in the law of federal courts. It is no doubt attractive to return the standing inquiry "to the question whether a cause of action has been conferred on the plaintiff." 45 Much standing law is no less circular than it was in the days of the much-chastised legal interest test,' 46 and the injury in fact standard often masks what is a complex and clearly normative undertaking. It is also true that focusing on cause of action analysis frequently does not resolve the difficult questions of standing law; it merely postpones them. Administrative Procedure Act cases like Data Processing can be most successfully handled by interpreting the "adversely affected" language of the statute and, of course, the legal norms on which the plaintiff relies. 1 lowing claims: That Justice Black had been appointed to the Supreme Court in violation of the Emoluments Clause; 1 0 that a municipality's Christmas creche is prohibited by the First Amendment;Sl that a public subsidy for private segregated schools is a deprivation of equal protection; 15 2 that the CIA must publish its budget; 153 that congressmen can't serve in the executive branch;" s or that congressional pay raises must be accomplished through explicit legislation." 5 Faced with these sorts of jurisdictional claims, it is perhaps not surprising that the Court would turn to an overarching concept-a rule that would attempt to define the breadth of the cognizable causes of action for more than one constitutional provision at a time. It might even be that if Professor Sunstein were himself to cast a reasonable approach to such an array of lawsuits, under the rubric of the examination of available causes of action, he would look to what the plaintiff has at stake beyond the bare asserted constitutional violation and to whether each member of the populace, or only some specially affected subset, can stand as plaintiff. Fundamentally, of course, these are the focal points of the injury in fact test. And they are hardly illegitimate inquiries for a court attempting to measure judicial authority. The problem, rather, is that the Constitution is, and probably should remain, silent on such issues. 5 So the Supreme Court, despite Justice Scalia's efforts, is in no position to impose its vision of permissible public law litigation upon Congress.
VI. THE UNHELPFUL TURN TO ARTICLE II
In denying plaintiffs standing under Article III, the Defenders opinion also placed extraordinary reliance on the demands of Article II. While casting aside the statutory standing claim, Justice Scalia indicated that Congress had no power to turn the "undifferentiated public interest in executive officers' compliance with the law into an 'individual right' vindicable in the courts." 1 7 To allow Congress to wield such power would "transfer from the President to the courts the Chief Executive's most important constitutional duty, to 'take Care that the Laws be faithfully executed."" 5 Although the Court in Defenders held that the use of the provisions of the Act to provide standing violated Article III as applied, it thought that the "take Care" clause added significant further justification to the result. 59 The Court's turn to Article II analysis is perplexing. On the one hand, it does seem broadly consistent with Justice Scalia's general vision of executive authority. As he wrote in dissent in Morrison v. Olson," 6 the "inexorable command of Article II is clear" that "the executive power must be vested in the President of the United States."'' Accordingly, the mixture of citizen and judicial enforcement set forth in the Endangered Species Act-to demand consultation at the request of "any person"-impermissibly intrudes upon executive prerogative.
On the other hand, Scalias position in Morrison was uttered in dissent, and a lonely one at that. 62 Moreover, separation of powers analysis focuses on one branch of government's degree of intrusion on the constitutional authority of another, or on the extent to which the challenged actions consolidate powers that should properly be shared. 63 Without being boneheaded about it, under this inquiry a challenged legislative or judicial action either unconstitutionally abrogates executive power or it does not. It should make little difference what sort of plaintiff seeks to trigger the incursion.
The Endangered Species Act requires interagency consultation when government acts threaten certain species. If the agency fails to follow this procedure, "any person" can seek judicial intervention to force consultation. Does this scheme, when initiated by an "undifferentiated" member of the public, usurp executive authority? Consider three examples where the Court's standing criteria would be met.
First, imagine a plaintiff who clearly does have standing-for example, an American professor of zoology presently attempting to study the Nile crocodile in Egypt-who challenges the governmental actions involved in Defenders. If a court were to order consultation in a suit brought by the zoologist, would the intrusion on executive authority be any less than that contemplated by the Defenders plaintiffs?
Second, imagine that the Act were amended to include the following provision:
The interagency consultation process described herein is designed to reduce the threatened harm to endangered species in the United States and around the world. All persons have a legally cognizable interest in reducing potential threats to the survival of endangered species. The consultation requirement is explicitly applicable to U.S. government-funded projects developed in foreign countries. Any person, whether or not otherwise harmed by the challenged government action, may enforce the consultation procedures required by the Act in federal court.
At least two members of the Defenders majority, Justices Kennedy and Souter, suggest that standing would be acceptable under such a statute. 1 " In his concurrence, Justice Kennedy opined that "Congress has the power to define injuries and articulate chains of causation that will give rise to a case or controversy where none existed before . . . ."'6 If a plaintiff were to file an action similar to Defenders on the strength of such a statutory amendment, standing would apparently exist, but would the threat to the 165. Id. executive's Article II powers be any greater or any less than that rejected in Defenders? 1 " Finally, what if the Act were amended to allow a $50 "bounty" for any plaintiff who is successful in enforcing the consultation requirement? 16 Money is the "personal stake" that we understand best in the United States. This easy (and cheap) move would bring the suit clearly within the qui tam tradition and, one assumes, safely under the umbrella of the case or controversy requirement." The federal courts, therefore, would entertain the action brought in Defenders if a bounty were attached to the claim; is the incursion upon executive authority somehow diminished?
My point, now perhaps beleaguered, is that the "personal stake" a plaintiff brings to a suit challenging executive action is a question quite analytically distinct from the separation of powers determination. The nature and extent of the plaintiff's injury tells us very little about the scope of presidential power. A plaintiff with a demonstrably concrete and personalized injury may seek relief which intrudes fundamentally upon the executive domain." 6 A plaintiff with only a "citizen's interest" in executive compliance, on the other hand, may pose no meaningful threat to executive authority. It can hardly be the case that the same exercise of judicial power which violates executive authority if requested in a statutory citizen suit is constitutionally permissible if a bounty or imminent zoological interest provides the basis for jurisdiction. Justice Scalia's apparent effort to conflate the two inquiries serves neither Article II nor Article III admirably.
VII. STANDING AND PUBLIC LAW LITIGATION
It is not likely that Justice Scalia raised the barriers of the case or controversy requirement merely to limit the geographical ' Drawing upon the characteristics of then newly recognized "public" actions-cases desegregating schools, supervising the operation of prisons, challenging environmental degradation, attacking regulatory programs, and the like-Chayes contrasted the traditional "private rights" model of adjudication with what he called public law litigation. Traditionally, lawsuits arose from disputes between private parties about private rights. These actions were bipolar, retrospective, party-controlled, and self-contained.' 72 The judge played the role of a neutral umpire. The goal was compensation for past harm. The standing question "could hardly arise" under this essentially common law model, since the plaintiff's authority to sue was merged with the validity of the merits of the claim. 73 The "new" public law litigation did not look or act this way. Most frequently, these lawsuits sought the vindication of constitutional or statutory interests, not a private, common law right. The relief sought might affect many people and diverse concerns. "The, argument [was] about whether or how a government policy or program shall be carried out."' 74 Therefore, the liability determination and the relief imposed were, to some extent, predictions of what was likely to occur in the future. The decree was designed to alter future behavior, not to pay for prior wrongs. This new model, as Professor Chayes described it, "reflects and relates to a regulatory system where ... arrangements are the product of positive enactment. In such a system, enforcement ... is necessarily implementation of regulatory policy."' 75 At the same time that Chayes published his essay, the Supreme Court was beginning to construct the injury, causation, and redressability trilogy that now constitutes the foundation of modem standing law.' 7 6 Not only did the Court require injury "in fact," it also demanded that the harm be "distinct" and "tangible." It made causation, an obvious corollary of the injury standard, a more rigorous hurdle-seemingly reversing normal pleading presumptions and measuring causal links with skepticism.' 77 The redressability standard also took a shot in the arm. The Court made it more difficult for beneficiaries of government regulation to pursue lawsuits, because the benefits of affirmative relief were often indirect or contingent. Then, in the early 1980s, Justice Scalia began his personal crusade to markedly strengthen standing's curb on an "overjudicialized" government.
The tensions between the public litigation model and the bolstered standing requirements of the last two decades are clear and direct. Disputes about public policies frequently implicate new sorts of citizen interests-interests for which there are no clear counterparts at common law. These diverse concerns can be characterized as intangible, abstract non-injuries. Because public actions often seek systemic rather than localized changes, the interests asserted also can be described as general and non-distinct. The causation and redressability standards hit directly at the predictive and probabilistic nature of the public action. If a suit is designed to alter future government behavior, the effects of the desired changes may well be speculative and uncertain. Now, the Court has directed the apparent juggernaut of the particularized injury standard toward the power of Congress as well. Justice Scalia's assault on broad-based statutory standing claims may not end with the Endangered Species Act. In his Suffolk University Law Review essay, he argued that even "concrete" statutorily created interests might not "suffice to mark out a subgroup of the body politic requiring judicial protection."' 78 As an appellate judge, he wrote that widely shared statutory claims are "of interest only to the society at large, and should be resolved through the political mechanisms by which ... society acts. "' 79 This cabining theory may reach well beyond the admittedly tempting "any person" language of the Act. It is not difficult to construct a significant list of modem standing decisions which could fall if generalized actions are ruled beyond the federal judicial power.'" It is also ironic that these moves may be accomplished under an umbrella of judicial restraint and concern for the appropriate separation of powers. The Defenders opinion speaks so frequently and so eloquently of the need to avoid judicial enforcement of the "public interest" that the reader is tempted to forget that it is an aspect of a statute passed by the U.S. Congress-designed to foster the express policy of species conservation-that the Court effectively has declared unconstitutional. The statute apparently ran afoul of the "common understandings" that Justice Scalia senses about judicial power. The notion that the Justices' view of the appropriate, traditional role of a branch of government might limit federal congressional authority is not new to constitutional jurisprudence, but it has had a troubled history.' Justice Scalia's view of separation of powers threatens to constitutionalize an unbalanced scheme of regulatory review. As courts whittle away the public litigation model, regulatory incentives become skewed.'1 The courts can protect the interests of regulated entities, but the interests of" "regulatory beneficiaries"" 1 3 are left to the political process. If the workings of American government are indeed "overjudicialized," it would seem more sensible, and more direct, to craft increasingly deferential standards of review on the merits rather than to completely bar Congress from recognizing certain interests.
In fairness, it is true that public law litigation has been, fundamentally, the child of the courts. The judiciary itself initiated the major changes highlighted by Professor Chayes over fifteen years ago. What the Court gives, it can, in almost every sense, take away. Yet nothing in the Constitution demands a private rights model of adjudication-not its language, not its history, not its structure, and not the standards fashioned to measure access. The U.S. Supreme Court should not pretend otherwise, even to repudiate its past.
